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PRICE, MEESE, SHULMAN & D'ARMINIO, P.C.
Gregory D. Meese, Esq. (NJ Bar No. 037831983)
Allyson M. Kasetta, Esq. (NJ Bar No. 012892009)
Mack-Cali Corporate Center

50 Tice Boulevard

Woodcliff Lake, NJ 07677

(201) 391-3737

Attorneys for Defendants/Intervenors Bobear Corporation,
Neil Joy Associates and Forsons Partners, LLC
gmeese(@pricemeese.com
akasetta@pricemeese.com

IN ALL DECLARATORY JUDGMENT SUPERIOR COURT OF NEW JERSEY

ACTIONS FILED BY VARIOUS | LAW DIVISION: ESSEX COUNTY

MUNICIPALITIES, COUNTY OF ' DOCKET NO.: ESX-L-4173-15

ESSEX, PURSUANT TO THE SUPREME |

COURT’S DECISION IN In re Adoption | Civil Action

of N.LA.C. 5:96, 221 N.J. 1 (2015) i (Mount Laurel)
NOTICE OF MOTION

TO REVOKE TOWNSHIP OF
VERONA’S TEMPORARY

IMMUNITY AGAINST

EXCLUSIONARY ZONING ACTIONS

TO:  Brian T Giblin, Sr., Esq.

Giblin & Gannaio

2 Forest Avenue

Oradell, NJ 07649

Attorney for Plaintiff Township of Verona
AND: All Counsel/Parties on attached service list

PLEASE TAKE NOTICE that on Friday, July 6, 2018 at 9:00 a.m. or as soon thereafter as

counsel may be heard, the undersigned attorney for Defendants/Intervenors Bobcar Corporation,
Neil Joy Associates, and Forsons Partners, LL.C will move before this court, at the Essex County

Historic Courthouse, 470 Dr. Martin Luther King, Jr. Boulevard, Newark, New Jersey for an

Order revoking the temporary immunity against exclusionary zoning actions previously granted
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to the Township of Verona, thereby permitting the Defendants/Intervenors to seek a builder’s
remedy and scarce resources restraints, and further awarding attorneys’ fees and costs of suit to
the Defendants/Intervenors.

PLEASE TAKE FURTHER NOTICE that the Defendants/Interveners shall rely upon the
attached Certifications of Art Bernard, P.P. and Allyson M. Kasetta, Esq., the exhibits attached
thereto and the accompanying Brief in Support of Motion to Revoke Temporary Immunity. A
proposed form of Order is submitted herewith.

PLEASE TAKE FURTHER NOTICE that oral argument is hereby requested.

Dated: June 7, 2018 PRICE, MEESE, SHULMAN & D’ARMINIO, P.C.
Attorneys for Defendants/Intervenors Bobcar Corporation,
Neil Joy Associates and Forsons Partners, LLC.

>

z‘ﬁ/ese Esq.
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PRICE, MEESE, SHULMAN & D'ARMINIO, P.C.
Mack-Cali Corporate Center

50 Tice Boulevard

Woodcliff Lake, NJ 07677

(201) 391-3737

Attorneys for Defendants/Intervenors Bobcar Corporation,
Neil Joy Associates and Forsons Partners, LLC
Gregory D. Meese, Esqg. (NJ Bar No. 037831983)
Allyson M. Kasetta, Esq. (NJ Bar No. 012892009)
gmeese@pricemeese.com
akasetta@pricemeese.com

IN ALL DECLARATORY JUDGMENT | SUPERIOR COURT OF NEW JERSEY

ACTIONS FILED BY VARIOUS LAW DIVISION: ESSEX COUNTY
MUNICIPALITIES, COUNTY OF  DOCKET NO.: ESX-L-4173-15
ESSEX, PURSUANT TO THE SUPREME

COURT’S DECISION IN In re Adoption Civil Action

of N.J.A.C. 5:96, 221 N.J. 1 (2015) (Mount Laurel)

ORDER REVOKING THE TOWNSHIP
OF VERONA’S TEMPORARY

. IMMUNITY AGAINST

. EXCLUSIONARY ZONING ACTIONS

:  AND AWARDING ATTORNEYS’
FEES AND COSTS OF SUIT TO
DEFENDANTS/INTERVENORS

This matter having been brought before the Court on a Motion by Price, Meese, Shulman
& D'Arminio, P.C. (Gregory D. Meese, Esq.), attorneys for Defendants/Intervenors Bobcar
Corporation, Neil Joy Associates and Forsons Partners, LLC, on notice to Giblin & Gannaio
(Brian T. Giblin, Sr., Esq.) attorneys for Plaintiff Township of Verona, and notice having been
provided to all parties on the Service List; and

This Court having reviewed the Motion and supporting documents, and good cause

having been shown:
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ITISONTHIS ___ day of , 2018,

ORDERED that the temporary immunity against exclusionary zoning actions previously
granted to the Township of Verona in connection with this matter is hereby revoked; and it is
further

ORDERED that such exclusionary zoning actions may therefore be brought against the
Township of Verona, in connection with which the Defendants/Intervenors may seek a builder’s
remedy and scarce resource restraints; and it is further

ORDERED that the Defendants/Intervenors are hereby awarded attorneys’ fees and costs
in connection with the Motion.

A copy of this Order shall be served by Counsel for Defendants/Interveners on all parties

to the Verona Service List within five (5) days of receipt hereof.

Hon. Robert H. Gardner, J.S.C.
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PRELIMINARY STATEMENT

Bobcar  Corporation, Neil Joy Associates and Forsons Partners, LLC,
Defendants/Intervenors in the Declaratory Judgment Action filed by the Township of Verona
(together, the “Intervenors” or “Bobcar Intervenors™), bring this Motion to revoke the temporary
immunity against exclusionary zoning actions previously granted by this Court.

As set forth herein, the Township of Verona (the “Township” or “Verona™) has, in the
approximately three (3) years si.nce filing its Declaratory Judgment Action, failed to submit an
updated Housing Element and Fair Share Plan, a matrix, or any information to substantiate its
claim of a shortage of vacant, developable land for affordable housing. The Township has
approved a large residential development without any affordable units and has failed to negotiate
in good faith with the Bobcar Intervenors toward a settlement that would permit them to
construct multifamily residential housing, including a substantial number of affordable housing
units, on their two (2) properties. The Intervenors® properties are critical for the Township to
satisfy its constitutional fair share obligation, yet after an extended period of documented good
faith efforts by the Intervenors to demonstrate the feasibility of their proposed developments, the
Township suddenly and arbitrarily commenced an investigation into the condemnation of their
properties without any legitimate public need.

Because the Township has failed to develop a compliant Housing Element and Fair Share
Plan, has acted in bad faith and abused the temporary immunity granted by the Court, and is
seeking to acquire the Intervenors’ properties in order to thwart the construction of inclusionary
developments, the Bobcar Intervenors request that the Court revoke its immunity against
exclusionary zoning actions, which would thereby permit the Intervenors to seek a builder’s

remedy and the imposition of a scarce resources order.
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PROCEDURAL HISTORY

1. The Township submitted its Notice of Filing for Declaratory Judgment Action
and Motion Seeking Temporary Immunity on July 2, 2015 (together, the “DJ Action”).

Certification of Allyson M. Kasetta (“Kasetta Cert.”). Ex 1.

2. On August 14, 2015, Bobcar Corporation, Neil Joy Associates and Forsons

Partners, LLC filed a Motion to Intervene in the DJ Action as Interested Parties. Kasetta Cert.

Ex. 2.

3. On September 15, 2015, the Court entered an Order granting the Intervenors’

Motion to Intervene. Kasetta Cert., Ex. 3.

4. Also on September 15, 2015, the Court entered an Order granting Verona (1) a
period of five (5) months to prepare a constitutional compliant Housing Element and Fair Share
Plan (“HEFSP”); and (2) temporary immunity from third party lawsuits pending the Court’s
issuance of a Final Judgment of Compliance and Repose based upon the updated HEFSP to be

prepared and submitted by Verona. Kasetta Cert.. Ex. 4.

5. Two additional interested parties have been permitted to intervene in the DJ
Action: {a) Pockel Properties LLC, which is the owner of property designated as Block 2301,
Lots 17 and 18 on the Verona Tax Map and consisting of approximately 2.7 acres; and (b)
Spectrum 360, LLC, which is the owner of property designated as Block 13, Lot 4, on Verona
Tax Map and consisting of approximately 5.5 acres within Verona and an additional 2.5 acres in

the adjacent Township of Montclair, Kasetta Cert., Ex, 11-12.

6. On February 5, 2016, the Court entered an Order consolidating all declaratory
judgment actions filed by municipalities in Essex County; appointing a Special Master and

Regional Special Master; providing instructions to the various parties; and setting timelines for
2
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submission of expert reports and depositions. The February 5, 2016 Order provided the
municipalities with temporary immunity until such time that their affordable housing plans are

determined to be constitutionally compliant. Kasetta Cert., Ex. 5.

7. Thereafter, the Court held several case management conferences on the
consolidated actions, and entered additional Case Management Orders on December 12, 2016,
March 24, 2017 and November 9, 2017, each time extending the temporary immunity granted to

the municipalities. Kasetta Cert., Ex. 7: Ex. 10; Ex. 13.

8. On March 9, 2018, the Court entered an Order rescheduling the case management
conference previously set for that date to April 6, 2018, so as to provide the Court, the parties
and the Special Masters the opportunity to review the Opinion and Order of the Honorable

Mary C. Jacobson, A.J.S.C. in In re the Municipality of Princeton and In re West Windsor

Township, Nos. MER-L-1550-15 and MER-L-1561-15 (consolidated), (Law Div. Mercer Cty.,
Mar. 8, 2018) and extending the temporary immunity granted to the municipalities through that

date. Kasetta Cert,, Ex. 17.

9. On March 28, 2018, the Court entered an Order scheduling trial dates for various

municipalities other than Verona. Kasetta Cert,, Ex. 19.

10. On April 6, 2018, the Court held a case management conference with all parties.
During the case management conference, Township of Verona Attorney Brian Giblin
represented to the Court that settlement discussions are ongoing and that Verona is nearing a

settlement with the Intervenors. Kasetta Cert.. Ex. 21.

11. Based upon that representation, the Court scheduled a further case management

conference with respect to Verona for July 3, 2018.
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STATEMENT OF FACTS

1. In the Certification of the Township Manager submitted by Verona in support of
the DJ Action, it was represented to the Court that Verona was in the process of preparing a

revised Housing Element and Fair Share Plan (“HEFSP”) that will verify full compliance with

its constitutional affordable housing obligations. Kasetta Cert.. Ex. 1(f) at 122",

2. On that basis, Verona submitted that it has fully discharged its affordable housing
obligations and requested protection and repose against exclusionary zoning litigation for a
period of ten (10) years. Id. at 5-6. Verona further requested temporary immunity from third
party lawsuits pending the Court’s issuance of a final Judgment of Compliance and Repose
based upon its HEFSP. Id.

3. The Intervenors are the owners of two large, undeveloped properties in Verona:
one is located at 25 Commerce Court, Block 12.01, Lot 3.01, and consists of 11.61 acres; the
second is located at 111 Mt. Prospect Avenue, Block 501, Lot 83, and consists of 14.29 acres.

4. The Intervenors filed their Motion to Intervene in the DJ Action as Interested
Parties on the basis of their ownership of 25 Commerce Court and ability to construct an

inclusionary development thereon. Kasetta Cert., Ex. 2.

5. Subsequent to the Court’s entry of the Order granting their Motion to Intervene,
the Intervenors advised Special Master Elizabeth McKenzie and the Township Attorney of their

ownership of 111 Mt. Prospect Avenue and ability to construct an additional inclusionary

" The Brief submitted by the Borough states that “the [Planning] Board has adopted and the Township has endorsed
an amended Third Round HPE&FSP, the 2015 HPE&FSP, which has been submitted to the court for review and
approval as part of the Verified Complaint for Declaratory Judgment.” Kasetta Cert., Ex. 1{e) at 9. However, no
such document was included with the Co'mp'iaint or provided to the Intervenors at any time thereafter.

4
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development on that property. Kasetta Cert., Ex, 6. As a result, the Intervenors have

continuously negotiated with Verona for the development of both properties.

6. Verona has not yet submitted an updated HEFSP in accordance with Mt, Laurel
IV, and its Master Plan has not been reexamined since 2009,

7. A previous HEFSP is included within the 2009 Master Plan Reexamination
Report at Section 13. The 2009 HEFSP indicates that Verona will be unable to fully satisfy its
fair share obligation due to a shortage of land, stating “[a]s a community that is almost entirely
built up, most of the future development will either occur as additions to, rehabilitation of, or
complete demolition and reconstruction of existing structures.” Id. at 32.

8. The 2009 HEFSP includes a worksheet entitled “Summary of Adjusted Growth
Share Projection Based on Land Capacity,” which states “[m]unicipalities seeking to request a
downward adjustment to the COAH-generated growth projections may do so by providing a
detailed analysis of municipal land capacity.” Id, at 35. Based upon the calculations that appear
to have been inserted by the Township, the worksheet concludes: “[t]he Municipal land capacity
analysis results in a reduction to the COAH-generated growth projection.” Id,

9. The 2009 HEFSP includes both of the Intervenors’ properties in the “Township of
Verona Growth Projection Adjustment — Residential Parcel Inventory,” demonstrating that
Verona considered both properties as possible sites for inclusionary development prior to filing
the DJ Action. Id. at 37, 53, 61.

10. On November 2, 2016, the Intervenors attended an initial mediation session with
Township officials, Special Master Elizabeth McKenzie, and counsel for Fair Share Housing
Center (“FSHC™).

11. At the request of the Court, counsel for the Intervenors submitted a ]etter to the |

Court on January 11, 2017, advising of the initial mediation session. The letter advised that
5
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Verona’s unmet need for affordable housing units was stated by FSHC to be 327 units and that
the Intervenors’ professionals had prepared concept plans for the development of the two
properties, attaching copies for the Court’s review. As set forth in the letter, it was anticipated
that the two properties together could produce 72 affordable units while respecting the
environmental constraints and providing significant setbacks to surrounding residential
properties, although Verona’s zoning ordinance would need to be amended. Finally, the letter
advised the Court that settlement negotiations were expected to become more specific based

upon the concept plans and invited input from Verona, FSHC and Special Master McKenzie.

Kasetta Cert., Ex. 8.

12. On May 18, 2017, the Intervenors held an additional mediation session with the
Township officials, at which time the parties reviewed more detailed concept plans and
discussed specific areas of concern. Verona encouraged the Intervenors to provide more detailed
plans so that the proposed settlement could be presented to the Township Council and FSHC
and the appropriate amendments to the zoning ordinance could be prepared. The Township
advised the Intervenors that it will likely be unable to satisfy its fair share obligation without an
adjustment based on insufficient vacant, developable land.

13. The Intervenors then prepared new property surveys and developed site plans and
preliminary architectural plans for both properties. On January 25, 2018, the Intervenors
submitted to the Township and Special Master McKenzie (1) updated concept plans for the
development of both properties; (2) preliminary elevations for both properties; and (3) draft
amendments to the Township Zoning Ordinance which would effectuate the necessary changes
to make the proposed projects feasible and conforming. The letter requested that the Township

contact the Intervenors’ counsel to schedule a continued mediation session. Copies of the letter,
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with enclosures, were provided to the Township Planner and FSHC counsel. Kasetta Cert., Ex.

15.

14.  After several attempts to follow up with the Township and schedule a mediation
session to discuss the recently submitted documents, counsel for the Intervenors sent an
additional letter to the Township Attorney on February 15, 2018, requesting that such a session

be scheduled prior to the upcoming March 9, 2017, case management conference (which was

subsequently adjourned by the Court). Kasetta Cert.. Ex. 16.

15. On March 27, 2018, a mediation session was held among the Intervenors and their
professionals and the Township Manager, Attorney, and Planner. At that time, the Township
officials recommended certain modifications to the Intervenors’ concept plans and requested
additional information, including perspective renderings and steep slope analyses. The
Intervenors and the Township professionals tentatively scheduled a continued mediation session
for April 27, 2018.

16. At the case management conference held by the Court on April 6, 2018,
Township Attorney Brian Giblin advised on the record that “we’re very close to resolution on
all of the properties that are involved and hopefully within another couple of sessions we’ll be
able to get to an agreement.” Counsel for the Intervenors agreed (as did counsel for the two
additional developers who have intervened in the DJ Action), based upon the discussions that

took place at the mediation sessions. Kasetta Cert.. Ex. 21 at 4-5.

17. On April 18, 2018, Mr. Giblin advised that the Township officials would not be
available for mediation on April 27, 2018 and requested that it be rescheduled to May 18, 2018.
Counsel for the Intervenors consented to the delay and agreed to provide additional perspective
views of the two proposed developments as had _be_en requested at the previous session, Kasetta

Cert., Ex. 22. The mediation session was confirmed for May 18, 2018 shortly thereafter.
7
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18. On the afternoon of Friday, May 4, 2018, Township Attorney Brian Aloia (who
had not previously been involved in the DJ Action or the Township’s negotiations with the
Intervenors) advised the Intervenors’ Counsel by telephone of the Township Council’s intention
to introduce ordinances authorizing the acquisition of both of the Intervenors’ properties for
open space and/or public purpose at its Monday, May 7, 2018 meeting,

19. OnMay 7, 2018, counsel for the Intervenors sent a letter to the Township
advising that the Intervenors objected to its contemplated acquisition of the properties in light of
the ongoing settlement negotiations and the representation given by the Township Attorney to
the Court on April 6, 2018, that Verona was nearing a settlement with the Intervenors in

connection with the DJ Action. Kasetta Cert., Ex. 23.

20. The letter reminded the Township that as previously discussed, Verona would not
be able to meet its constitutional fair share obligations without a vacant land adjustment and
without the affordable housing units contemplated as part of the Intervenors’ proposed projects.
Id. at 1.

21.  The letter also advised that if Verona proceeded with the adoption of the
ordinances, the Intervenors would take all necessary legal action to protect their rights,
including a request that its temporary immunity against builder’s remedy actions be revoked by
this Court. Copies of the letter were also provided to Special Master McKenzie and counsel for
FSHC, Joshua Bauers. Id. at 2,

22. Asaresult of the letter, a telephone conference was held on May 7, 2018, among
counsel for the Intervenors, Special Master McKenzie, Township Attorney Brian Aloia and
Township Condemnation Attorney Demetrice Miles.

23, Despite the legal issues and objections raised by the Interyenors, the qunship

Council introduced four (4) ordinances during its May 7, 2018 meeting, as follows:
8
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(1) Ordinance 2018-12, which authorizes the acquisition of 25 Commerce Court “as open
space and a public park, and for the development and maintenance of facilities for the
Department of Public Works;”

(2) Ordinance 2018-13, which authorizes the acquisition of 111 Mount Prospect Avenue for
“use as open space and a public park;”

(3) Ordinance 2018-14, which appropriates $25,000 in capital funds for preliminary planning
expenses in connection with the acquisition of 25 Commerce Court; and

(4) Ordinance 2018-15, which appropriates $25,000 in capital funds for preliminary planning

expenses in connection with the acquisition of 111 Mount Prospect Avenue.

All of the ordinances were scheduled for public hearing and final adoption on May 21, 2018.

Kasetta Cert., Fx, 24-28.

24, Prior to the Council’s vote to introduce the ordinances, Township Attorney Brian
Aloia referenced the telephone conference that occurred earlier in the day and the legal
questions that would need to be answered before they could be adopted. He advised the Council
that their votes that evening were “to allow the first reading to happen so the public discussion
can start and see how the public feels about the potential and start the process to answer those

legal questions.” Kasetta Cert., Ex. 28 at 3-4.

25, On May 8, 2018, revised concept plans incorporating the changes suggested by
the Township professionals and including steep slope analyses for both properties were
forwarded to Township Attorney Giblin in anticipation of the May 18, 2018, mediation session.
Counsel for the Intervenors requested confirmation that the May 18, 2018, mediation would still

occur as planned. Kasetta Cert., Ex. 29.
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26.  To date, the Intervenors have provided the Township with engineering and
architectural plans, perspective renderings, and draft zoning ordinance amendments, all to
demonstrate the feasibility of the two proposed inclusionary developments.

27. The Intervenors have also obtained Letters of Interpretation from the New Jersey
Department of Environmental Protection (“NJDEP”) with respect to both properties. Kasetta

Cert., Ex. 14, 20°.

28.  OnMay 17, 2018, Township Attorney Giblin advised that he was canceling the
mediation session scheduled for May 18, 2018, in light of Verona’s decision to proceed with the
acquisition of the Intervenors’ properties.

29.  Also on May 17, 2018, Special Master McKenzie sent a letter to Township
Attorney Giblin providing her estimations of (1) the calculation of Verona’s fair share
obligation by FSHC’s expert; (2) the settlement number offered to Verona by FSHC; and (3) the
calculation of Verona’s fair share utilizing the methodology set forth in Judge Jacobson’s

decision in In Re Application of the Municipality of Princeton and In Re West Windsor Twp.,

Docket Nos. MER-L-1550-15 and MER-L-1561-15 (consolidated). Kasetta Cert.. Ex. 30.

30. In the letter, Special Master McKenzie cautioned that any effort by Verona to
condemn land while its DJ Action is pending is “apt to be viewed as an attempt to circumvent
compliance with its affordable housing obligations™ if the Township is seeking an adjustment
due to insufficient vacant developable land and cannot justify the reservation of properties on

the grounds that it would fall below permissible thresholds. Id. at 2.

? It was brought to the attention of the Intervenors that a concerned resident “objected” to the issuance of the Letter
of Interpretation for 111 Mt. Prospect Avenue, in response to which NJDEP issued a letter explaining that a letter of
interpretation does not authorize development but only verifies the locations of wetlands, Kasetta Cert., Ex. 18.
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31. Special Master McKenzie further warned that “Verona already has some
vulnerability in this regard due to its approval of the redevelopment of the Annin Flag site
without an affordable housing set-aside®” and that “[t]he fact that the two sites ... have been
offered as sites for inclusionary residential development in Verona’s pending Declaratory
Judgment action could be used as evidence of bad faith and exclusionary intentions, no matter
how good Verona's reasons may be for wanting these sites for other public purposes.” The
letter advised that the Township’s “best and most protective strategy would be to postpone any
action toward condemnation, forego seeking a vacant land adjustment, settle with Fair Share
Housing Center right away, and develop and submit to the Court a plan io meet the entirety of
the agreed-upon fair share obligation.” 1d. at 3-4 (empbhasis in original).

32, Despite the strongly worded letter from Special Master McKenzie and the
objections raised by counsel for the Intervenors, final adoption of the ordinances authorizing the
acquisition of Intervenors’ properties and appropriating capital funds for the preliminary
planning expenses was listed for adoption on the agenda for the Township Council’s May 21,
2018 meeting.

33.  Atthe May 21, 2018, meeting of the Township Council, Township Attorney

Aloia advised that legal questions remained with respect to the proposed ordinances and would

“need to be answered before the Township determines whether it can proceed.” Kasetta Cert

Ex. 31 at 3.

34, When the Council invited public comment on Ordinance 2018-12 to acquire 25

Commerce Court, counsel for the Intervenors submitted for the record a copy of the May 7,

3 The Annin Flag site is located at 141-163 Bloomficld Avenue and received site plan approval from the Verona
Planning Board for the construction of a 112 unit residential development without any requirement for an affordable
housing set-aside on January 5, 2017, while the DJ Action was pending. See Kasetta Cert., Ex. S.
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2018, letter of objection, advising that it related to all four (4) proposed ordinances. Counsel
also referenced multiple conversations that had taken place with both Township Attorneys. Id.
at 6. Several members of the public then spoke in support of the ordinances. Id. at 7-9, 12-14.

3s. Township Attorney Brian Aloia recommended that the vote on final adoption of
the Ordinance 2018-12 be tabled to June 11, 2018 “so that further research can be done about
the legal issues that are surrounding the passage of this ordinance.” Id. at 10. The Council then
voted to table the ordinance. Id. at 22-23. At the recommendation of Township Attorney Aloia,
the Council also voted to table Ordinance 2018-13 to June 11, 2018. Id. at 14-15.

36.  After hearing public comment on Ordinances 2018-14 and 2018-15, which
authorize the expenditures of capital funds in connection with the two acquisitions, the Council
voted to adopt those ordinances. Id. at 16-23.

37. There is no recommendation within the Township’s 2009 Master Plan

Reexamination Report that either of the Bobcar Intervenors’ properties be acquired for open

space.

38.  Section 5 of the Reexamination Report is entitled “Community Facilities &

Services” and includes a recreation needs assessment by census tract’. See Kasetta Cert., Ex. 34.

The Intervenors’ property at 25 Commerce Court is situated within census tract 211, which
“represents 25.84 percent of the municipality.” Id. at 4. With respect to census tract 211, the
analysis concludes “[t]here is a sufficient amount of recreational land within this census tract if
the land-based criteria is utilized but a significant deficiency in recreation and open space if the

population based criteria is utilized ... This tract is almost completely built out and, therefore, it

* A map reflecting the three census tracts within the Township is provided in Section 2 of the Reexamination Report.
See Kasetta Cert.. Ex. 35. I '
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is highly improbable that additional land in this census tract can be utilized for open space and

recreational uses.” Id.

39. The Intervenors’ property at 111 Mount Prospect Avenue is situated within
census tract 212, which “represents 30.25 percent of the municipality.” Id. at 5. With respect to
census tract 212, the analysis concludes “[t]wo county open-space facilities are found in this
census tract ... This census tract has significant amounts of recreation and open space utilizing

both land and population based criterion®.” Id.

40.  The remainder of the Township is situated within census tract 210, the largest of
the three, which “represents 43.9 percent of the municipality.” Id. at 3. With respect to census
tract 210, the analysis states “[t]here is an abundance of recreation and open space within this
census tract when measuring utilizing the population-based or land-based need requirements

2 1d. at 4.

41.  Section 11 of the Reexamination Report, entitled “Community Facilities Plan
Element,” includes a proposed community facilities plan map for the Township and a statement
regarding the status of the Township’s existing facilities. This section concludes: “Verona’s

community facilities are in adequate condition and are generally suitable for continued use.

Space allocations are generally adequate to serve present population needs. The forecast for the

stabilization of population levels requires a greater emphasis on a proeram of modernization

and replacement of out-of-date equipment more than on any expansion of facilities.” See

Kasetta Cert., Ex. 37 at ] {emphasis added). The community facilities plan map does not

* The 408 acre Eagle Rock Reservation, one of the two county facilities described in the analysis, is directly adjacent
to 111 Mount Prospect Avenue. ' '
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recommend the designation of either of the Intervenors’ properties as open space or community

facilities of any other sort. Id. at 2.

42. Section 8 of the Reexamination Report, entitled “Verona Land Use Plan
Element,” also does not recommend the designation of these properties as open space or

community facilities. See Kasetta Cert., Ex. 36; Certification of Art Bernard, P.P. (“Bernard

Cert.™), 9924-25. Rather, the Land Use Plan map attached thereto continues to show both

properties as currently zoned. Id. at 23,

43. Since the May 21, 2018 Council meeting, the Intervenors have not received any
further update from the Township as to either its HEFSP or its intended acquisition of their

properties.

14
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LEGAL ARGUMENT

POINT |

L Verona Should Be Stripped of the Temporary Relief from a Builder’s Remedy
Suit Provided by Mt. Laurel IV Duc to its Failure to Develop a Compliant
Housing Plan

In the landmark “Mt. Laurel IV” decision, the Supreme Court of New Jersey set forth a
transitional process for (1) “participating” municipalities, i.e., those who adopted resolutions of
participation to submit their fair share housing plans to the former Council on Affordable
Housing (“COAH”); and (2) municipalities who had previously received substantive certification
under COAH’s Third Round Rules to seek judicial confirmation that their affordable housing

plans are presumptively valid. In re adoption of N.J.A.C. 5:96 and 5:97 by N.J. Council on

Affordable Housing, 221 N.J. T (2015)(“Mt. Laurel IV™).

Municipalities were given the option to file a declaratory judgment action within 30 days
of the order implementing the Mt. Laurel IV decision, unless they chose to wait for a challenge
by an interested party. Id. at 26-27. Participating municipalities could also seek from the court
temporary immunity against exclusionary zoning actions where developers might seek a
builder’s remedy. Id. at 27-28. The Court instructed that participating municipalities choosing to
file declaratory judgment actions “should have no more than five months in which to submit

their supplemental housing element and affordable housing plan.” Mt. Laurel IV, supra, 221 N.J.

at 27. (Emphasis added).

Continuing immunity throughout the declaratory judgment process is not automatic for a
participating municipality. Rather, the municipality must demonstrate good faith efforts to

comply with its fair share obligation, and the court must undertake a fact-specific analysis in
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order to determine whether immunity is likely to lead to compliance. See also, J.W. Field v. Tp.

Of Franklin, 204 N.J. Super, 445, 456 (Law Div. 1985). In considering whether to grant
continuing immunity after the initial five month period, the courts were directed to undertake an
“individualized assessment™ of “the extent of the obligation and the steps, if any, taken toward
compliance with that obligation,” including an assessment of such factors as “whether a housing
element has been adopted, any activity that has occurred in the town affecting need, and progress
in satisfying past obligations.” Id. at 28. The courts look more favorably at a request for
immunity by a municipality that has taken good faith actions toward implementing a plan of
compliance than one “that merely submitted a resolution of participation and took a few or

perhaps no further steps toward preparation of a formal plan demonstrating its constitutional

compliance.” Id. at 27.

For this reason, the Court declared that immunity *“should not continue for an undefined
period of time; rather the trial court’s orders in furtherance of establishing municipal affordable
housing obligations and compliance should include a brief, finite period of continued immunity,
allowing a reasonable time as determined by the court for the municipality to achieve
compliance.” Id. at 28. The trial court must “assiduously assess whether immunity, once granted,
should be withdrawn if a particular town abuses the process for obtaining a judicial declaration
of constitutional compliance.” ]d. at 26. As detailed below, Verona’s immunity should be
withdrawn because it has failed to take any substantive action toward constitutional compliance

in the three years since Mt. Laurel IV,
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A. Verona is no longer entitled to immunity because in the three years since Verona
filed its DJ Action, it has failed to submit a compliant plan or make any progress
toward compliance.

The Township of Verona chose to file the Declaratory Judgment Action in order to have the
Court confirm its compliance with the constitutional obligation to provide for affordable
housing. As a result, the Township has enjoyed immunity from exclusionary zoning actions for
nearly three (3) years.® However, in that time, the Township has not made any meaningful effort

to comply with its fair share obligation.

A Certification by the former Township Manager filed with its initial declaratory
Judgment papers stated that the Township of Verona was in the process of preparing a revised

HEFSP. Kasetta Cert., Ex. 1(f) at 22. Now, nearly three (3) years later, the Township still has

not submitted to the court a new HEFSP or even a summary or matrix plan for review. See

Bernard Cert.. 20. It has not provided the required information under N.J.A.C. 5:93-4.2 to

establish land as a scarce resource, despite representations that it cannot fully satisfy its
obligations due to a shortage of vacant developable land. Id. at §919, 59. The Township also has
not amended its zoning ordinance in order to require affordable housing units within new
residential developments in any zone. Id. at 1922, 50. Not only has Verona failed to take any
substantive steps toward compliance, it has abused the immunity granted to it. On January 5,
2017, during the pendency of the DJ Action, the Township’s Planning Board inexplicably
granted site plan approval for the construction of a 112-unit residential development without any

requirement for an affordable housing set-aside. See Bernard Cert., 423; Kasetta Cert., Ex. 9.

% Verona submitted its Notice of F iling for Declaratory Judgment Action and Motion Seeking Temporary Immunity
for filing on July 2, 2015, See Kasetta Cert., Ex. 1. As set forth therein, the Township submitted itself to this
Court’s jurisdiction as a participating municipality. 1d. at 1(b), 1(d), 1(e}, 1(f).

17
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A fact-specific analysis of Verona’s efforts as required by Mt. Laurel [V can only lead to
one conclusion: that it has, for a protracted period of approximately three (3) years, abused the
process for obtaining a judicial declaration of constitutional compliance by failing to take any
meaningful action toward compliance, and that its temporary immunity against exclusionary

zoning actions should therefore be revoked.

The courts have not hesitated to revoke immunity where municipalities have failed to act
in good faith toward reaching compliance under the process dictated by Mt. Laurel IV. For
example, the temporary immunity granted to the Township of South Brunswick was revoked due
to its “refusal to remedy and/or remove” deficiencies in its HEFSP, leading the court to conclude
that the municipality “was not proceeding in good faith, and was ‘determined to be non-

compliant.”” In re Township of South Brunswick, 448 N.J. Super. 441, 450-451 (Law Div.

2016) (quoting Mount Laurel IV, supra, 221 N.J. at 73-73). As the court noted in that case,

“[d]espite a span of seven months and several extensions of its immunity, South Brunswick’s
progress had been *miniscule’ at best. Jts insistence in relving upon mechanisms that were

legally improper was entirely unacceptable’.” Id.

In determining that South Brunswick was not in compliance with its affordable housing
obligations, the court noted that “‘because of [its] systematic ‘abuses’ of the declaratory judgment
process, and the revocation of its immunity, the Township stands in a far less favorable position
than it would have had it proceeded with ‘good faith’ and with ‘reasonable speed.”” Id. at 466.
The court noted that builder’s remedy actions such as those brought against South Brunswick are

permitted “where the declaratory judgment review process was ‘abused,” became ‘unreasonably

7 The legally improper mechanisms included multiple 100% affordable housing projects, excessive age-restricted
units, a higher than acceptable set-aside for low and moderate income homes and an inclusionary development with

an ipappropriate gross density.
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protracted,” or where the Township’s proposed manner of compliance was ‘constitutionally

wanting.’” Id. (quoting Mount Laurel TV, supra, 221 N.J. at 29).

In another example, the Township of Cranford was found to have failed to comply with
its fair share housing obligations and was subjected to a builder’s remedy action by a developer

willing to construct affordable housing units. Cranford Development Associates, LLC v.

Township of Cranford, 445 N.J. Super. 220, 224-225 (App. Div. 2016), certif. denied, 2016 N.J.

LEXIS 923 (Sept 7, 2016). In that case, the court found Cranford’s HEFSP “seriously deficient”
in terms of its fair share obligation of 410 units. Id. The Appellate Division acknowledged that
in order to qualify for a builder’s remedy under Mt. Laurel IV, a developer must demonstrate that
it engaged in good faith negotiations. Id. at 226. However, it concurred with the trial judge’s

. finding that “before filing suit, [the developer] had appeared at three meetings of the municipal
governing body (the Committee) and had requested that the Committee include [its] proposed
development plan in the Township’s fair housing plan,” and thus rejected a claim by the
township that the developer had failed to engage in such good faith negotiations before filing

suit, Id. at 227.

The court affirmed the decision to allow a builder’s remedy, concluding “a developer
may be entitled to a builder’s remedy, even if a municipality has begun moving toward
compliance before or during the developer’s lawsuit, provided the lawsuit demonstrates the
municipality’s current failure to comply with its affordable housing obligations.” Id. at 231,

citing Toll Bros. v. Twp. of W. Windsor, 173 N.J, 502, 560 (2002). See also, In Re Marlboro

Twp., 2015 N.J.Super. Unpub. LEXIS 1898 (allowing for builder’s remedy litigation as a result

* 1t should be noted that the court also awarded costs to the Defendant-Intervenors in the South Brunswick matter.
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of the township’s bad faith in the completion of its second-round obligations). Kasetta Cert.

Ex.39.

Here, Verona has had approximately three (3) years (as compared to seven (7) months in

the South Brunswick case) to take affirmative actions toward compliance, and has willfully

chosen not to do so. Where the plans submitted by South Brunswick and Cranford were
deficient, Verona has failed to even submit an updated HEFSP for review by the Court, Special

Master McKenzie, or the Intervenors. See Bernard Certification, §20. Moreover, despite an

estimated obligation of 238 affordable housing units’, the Township’s zoning ordinance remains
devoid of any requirement for an affordable housing set-aside within new residential
developments. Id. at §147, 50. Its decision during the pendency of this action to grant site plan
approval for the construction of a 112-unit residential development without any requirement for
an affordable housing set-aside is, as noted by the Intervenors’ planning expert Art Bernard, a

giant step backwards. See Bernard Cert., 169; Kasetta Cert.. Ex. 9.

B. The Bobcar Intervenors have negotiated in good faith.

The Bobcar Intervenors have continuously engaged in good faith negotiations with the
Township. The Intervenors held an initial mediation session with the Township on November 2,
2016, with Special Master McKenzie and counsel for FSHC present. At that time, it was
estimated that the two developments could produce 72 affordable units while both respecting

existing environmental constraints and providing significant setbacks to surrounding residential

properties. See Kasetta Cert., Ex. 8.

? Utilizing the methodology articulated by Judge Jacobson in In Re Application of the Municipality of Princeton and
In Re West Windsor Twp., Docket Nos. MER-L-1550-15 and MER-L-1561-15 (consolidated).
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A second mediation was held on May 18, 2017, at which time, the Intervenors presented
more detailed plans and the parties discussed specific areas of concern. With the encouragement
of the Township, the Intervenors agreed to further refine the plans so that the proposed
settlement could be presented to the Township Council and FSHC and the appropriate
amendments to the zoning ordinance could be prepared. The Township also stated that it will
likely be unable to satisfy its fair share obligation without an adjustment based on insufficient

vacant, developable land.

On January 25, 2018, following the completion of new property surveys, engineering site
plans and preliminary architectural plans, counsel for the Intervenors provided the Township,
FSHC and Special Master McKenzie with detailed plans for the development of both of the
Intervenors’ properties, and draft zoning ordinance amendments for both properties with a
request that the Township contact the Intervenors’ counsel to schedule a further mediation

session. Kasetia Cert., Ex. 15. Because no response was received from the Township, a second

letter was sent on February 15, 2018, requesting that a mediation session be scheduled prior to

the case management conference on March 9, 2018. Kasetta Cert.. Ex. 16.

The third mediation session ultimately occurred on March 27, 2018. The Township
professionals provided recommendations to address their final concerns before the proposed
settlement would be presented to the Council, and the Intervenors agreed to modify the plans

accordingly. A further mediation session was tentatively scheduled for April 27, 2018.

At the case management conference held by the Court on April 6, 2018, the Township’s
Attorney advised on the record that “we’re very close to resolution on all of the properties that

are involved and hopefully within another couple of sessions we’ll be able to get to an
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agreement.” Counsel for the Intervenors agreed, based upon the discussions that took place at the

March 27, 2018, mediation session. Kasetta Cert.. Ex. 21 at 4-5.

On April 18, 2018, the Township Attorney requested rescheduling of the April 27, 2018
mediation, and it was agreed that the mediation session would occur on May 18, 2018. Kasetta

Cert., Ex. 22, As requested by the Township, counsel for the Intervenors provided additional

architectural renderings the following week. Id.

As reflected by the record, the Intervenors have expended substantial time and costs in
working toward a settlement with the Township, not only in diligently attending mediation
sessions, but also in engaging professionals to prepare costly surveys, engineering plans,
architectural plans, elevations, perspective renderings, and draft zoning ordinance amendments.
The Intervenors have also obtained from NJDEP Letters of Interpretation that verify the
locations of freshwater wetlands on the properties and confirm that the properties can be

developed as proposed. See Kasetta Cert., Ex. 14; Ex. 18. It is submitted that the Intervenors’

good faith cannot be questioned.

C. The Township has acted in bad faith and has abused the immunity conferred by the
Court.

In contrast to the good faith efforts undertaken by the Intervenors, the Township has abused
the immunity granted by the court and has acted in bad faith. Verona has failed to submit a
compliance plan to the court, has alleged that there is insufficient land in the Township for the
construction of affordable housing, yet has approved a large residential development without any
affordable housing obligation and, on May 21, 2018, the Verona Township Council adopted two
ordinances to explore the condemnation of the Intervenors’ two properties which would further

deplete the Townéhip’s inventory of available land.
22
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Late in the afternoon of Friday, May 4, 2018, counsel for the Intervenors received a
rather unexpected telephone call from Township Attorney Brian Aloia'® advising that the
Township Council would introduce ordinances on Monday, May 7, 2018, to commence the

process of acquiring the Intervenors’ two propertiecs by eminent domain.

On May 7, 2018, counsel for the Intervenors sent a letter to Mr. Aloia objecting to such a
course of action and warning that if the ordinances were introduced the Intervenors would take
all necessary legal action to protect their rights, including a request that the Township’s
immunity against builder’s remedy actions be revoked by this Court. The letter reminded Mr.
Aloia that, as previously discussed, the Township will not be able to meet its constitutional fair

share obligation without both a vacant land adjustment and the substantial number of affordable

housing units contemplated as part of the Intervenors’ proposed projects. Kasetta Cert., Ex. 23.

As aresult of the letter to Mr. Aloia, a telephone conference was held on May 7, 2018,
among counsel for the Intervenors, Township Attorney Aloia, Township Condemnation Attorney
Demetrice Miles, and Special Master McKenzie. During the call, counsel for the Intervenors

again objected to the introduction of the ordinances.

Despite the objections raised by the Intervenors, ordinances authorizing the acquisitions
of the Intervenors’ properties and appropriating capital funds for preliminary planning expenses
in connection therewith were introduced by the Township Council at its May 7, 2018, meeting.

Kasetta Cert., Ex. 24-28.

On May 8, 2018, counsel for the Intervenors provided to Mr, Giblin revised plans for

both properties, which incorporated detailed steep slope analyses, as requested at the previous

' Until then, the Intervenors had been negotiating with Brian Giblin, Esq., the Township’s COAH Counsel.
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mediation session. Counsel requested confirmation from Mr. Giblin that the May 18, 2018

mediation would still occur as planned. Kasetta Cert., Ex. 29. Unfortunately, on May 17, 2018,

Mr. Giblin canceled the mediation session scheduled for the next day.

Also on May 17, 2018, Special Master McKenzie sent a letter to Township COAH
Attorney Brian Giblin advising that FSHC’s expert had calculated Verona’s Third Round
Obligation at 327 units in 2016; that FSHC had offered as a settlement a Third Round Obligation
0f 229 units; and that Verona’s Third Round Obligation based on Judge Jacobson’s decision in

In Re Application of the Municipality of Princeton and In Re West Windsor Twp., Docket Nos.:

MER-L-1550-15 and MER-L-1561-15 (consolidated)(Law Div. Mercer Cty., Mar. 8,
2018)(Judge Jacobson’s Decision), would be 239 units (including the prior round obligation)''.

Kasetta Cert., Ex. 30.

The letter from Special Master McKenzie also commented on the Township’s effort to
begin the process of condemning the Intervenors’ properties, the implications of which are
discussed in further detail below. Special Master McKenzie advised that “the Township is not
required to use [sites proposed by intervenors for inclusionary development] as long as it can
satisfy the entirety of the fuir share obligation in another way and as long as the Township is
not seeking an adjustment due to insufficient vacant developable land.” 1d. at 4 (emphasis in

original),

Despite the unequivocal letter from Special Master McKenzie and the objections raised
by the Intervenors, final adoption of the ordinances was included on the agenda for the Township

Council’s meeting on May 21, 2018. At the May 21, 2018, meeting of the Township Council,

" Special Master McKenzie noted that Judge Jacobson’s methodology has not been endorsed by FSHC at this point
and that some adjustment may be necessary in the event of a trial,

24




ESX-L-004173-15 06/07/2018 4:26:15 PM Pg 28 of 39 Trans ID: LCV20181002892

Township Attorney Aloia advised that legal questions remained. Kasetta Cert., Ex. 31 at 3. When

the Council invited public comment, counsel for the Intervenors reiterated the objection to all
four (4) proposed ordinances. Id. at 6. Several members of the public then spoke in support of the
ordinances, expressing a desire to prevent development and preserve the neighborhoods as they

currently exist. Id. at 7-9.

At the recommendation of Township Attorney Aloia, the final votes on the ordinances
authorizing the acquisitions of the Intervenors’ propertics were tabled to June 11, 2018. Id. at
10, 14-15. However, the Council voted to adopt ordinances to authorize the expenditures of

capital funds in connection with the two acquisitions. Id. at 16-23.

Since filing this DJ Action in 2015, the Township has failed to submit an HEFSP or any
information to substantiate its claim that land is a scarce resource in Verona; failed to amend its
Zoning Ordinance to require any affordable housing set aside for new residential developments;
approved a large residential development without any affordable housing; and has begun the
process of condemnation on the two largest and most viable properties where affordable housing
can be developed. These actions clearly demonstrate an abuse of the declaratory judgment

process as set forth in Mt. Laurel 1V,

Because the Intervenors have acted in good faith and the Township has willfully chosen
a path of non-compliance, the Township is no longer entitled to immunity against exclusionary
zoning actions. This Court should immediately revoke the Township’s temporary immunity,
thereby permitting the Intervenors to seck a builder’s remedy and scarce resources order, and

award costs to the Intervenors in connection with this Motion.
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The Intervenors will then make the required showing that the Township’s land use
regulations fail to provide “a realistic opportunity for the construction of its fair share of ... low
and moderate income housing” as the first prong for entitlement to a builder’s remedy. Toll Bros

v. Twp. of W. Windsor, 173 N.J. 502, 542 (2002), citing S. Burlington County NAACP v. Mt.

Laurel, 92 N.J. 158, 204-205 (1983} (“Mt. Laurel IT"). The Intervenors will also show that they

“proposed a project with a substantial amount of affordable housing” and that their sites are
“suitable, i.e. the municipality failed to meet its burden of providing that the [sites are]
environmentally constrained or that construction of the project{s] would represent bad planning.”

Id. at 5592,

Given the Township’s representations that it does not have adequate vacant land to meet
its fair share obligation, the Intervenors will also seek an order preserving land within Verona as
a scarce resource and restraining the Township from acquiring the Intervenors’ properties. See

Holmdel Builders Ass'n v. Holmdel, 121 N.J. 550, 577 (1990}, citing N.J.A.C. 5:91-11.1; Hills

Dev. Co. v. Bernards, 103 N.J. 1, 61 (1986) (authority to order a municipality to “take

appropriate measures to preserve ... those resources that will probably be essential to the

satisfaction of its Mount Laurel obligation™); Tocco v. Council on Affordable Housing, 242 N.J.

Super. 218, 221 (App. Div. 1990).

D. The Township’s sudden decision to condemn the Intervenors’ properties for open
space, without any demonstration of a public need and despite the ongoing
settlement negotiations with the Intervenors, is clear and convineing evidence of bad
faith.

2" As noted by the Court, “where a developer succeeds in Mount Laurel litigation and proposes a project providing
a substantial amount of lower income housing, a builder’s remedy should be granted unless the municipality
establishes that because of environmental or other substantial planning concerns, the plaintiff’s proposed project is
clearly contrary to sound land use planning.” 1d. at 562-563.
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The Township may argue that it has the authority to condemn the Intervenors’ properties.
However, the eleventh hour effort to condemn the Intervenors’ properties, which are
necessary for Verona to meet its obligations and feasible for inclusionary development, is
especially egregious given Verona’s intent to seek an adjustment in its fair share obligation
due to a shortage of vacant developable land. This is a glaring example of its bad faith. The
Township cannot satisfy its fair share obligation without the proposed developments and

cannot point to a legitimate need to acquire the properties for any public purpose.

“Ordinarily, when a municipality adopts an ordinance in the exercise of its power of
eminent domatn, that determination is presumed valid and entitled to great deference ...
However, the decision to condemn shall not be enforced where there has been a showing of

‘improper motives, bad faith, or some other consideration amounting to a manifest abuse of

the power of eminent domain.” Borough of Essex Fells v. Kessler Institute for Rehabilitation,

Inc., 289 N.J. Super. 329, 337 (App. Div. 1995) (internal citations omitted). Specifically,

“where a condemnation is commenced for an apparently valid, stated purpose but the real
purpose is to prevent a proposed development which is considered undesirable, the

condemnation may be set aside.” 1d. at 339.

In Borough of Essex Fells, the court found bad faith where “Essex Fells undertook [the]

condemnation action for the sole purpose of preventing Kessler’s development of a
rehabilitation facility in the community. The credible evidence demonstrate[d] that the public
purpose articulated for taking Kessler’s property, a public park, was selected not based on a

true public need but in response to community opposition to Kessler’s proposed use of the

property.” Id.
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As the court noted:

[t]he only valid justification for condemning Kessler’s land would be that
the borough truly needed additional park land or open space, or needed to
protect a critical environmental area. As the borough’s Master Plan
Reexamination Report of August 1992, noted, ‘possible acquisitions of
vacant land as it becomes available’ should be considered. However, my
review of the entire record fails to disclose any public discussion, debate
or demand for any additional park land or open space until public
opposition to Kessler’s development plans intensified.

Id. at 340.

After considering the lack of “credible, ascertainable public need” or “evidence of
utilization or over utilization of existing park land or recreational facilities,” the court
concluded that “but for the public opposition to Kessler’s development proposal, borough
officials would not have sought to prevent Kessler’s use of the property. The power of
eminent domain cannot be justified when used in response to public opinion against a

proposed land use.” Id. at 341-342,

More recently, bad faith was found to be evidenced by an analogous attempt to condemn
private property for open space where it was evident the municipality’s real intent was to
thwart the construction of multifamily development and affordable housing. Tp. of

Allamuchy v. Progressive Properties, Inc., No. A-987-02T3, (App. Div. July 16, 2004),

certif. denied, 182 N.J. 149 (2004), A copy of the Appellate Division decision is attached to

Kasetta Cert., Exhibit 32,

In that case, the Township of Allamuchy filed a complaint to condemn three (3) parcels
for use as open space, which was dismissed by the Law Division “on the grounds that [the
condemnation actions] were instituted in bad faith and not for public purposes.” Id, at 3-4.

The owner of one of the properties, known as “Village IX,” had received site plan approval
28
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for the construction of 336 residential units, with no affordable housing set-aside. Id. at 7.
The other property, known as “Village VI,” “was included in the Township’s 1993 Housing
Plan Element and Housing Compliance Program,” which received substantive certification in
1996 and was subsequently approved for the construction of an inclusionary development. Id.

at 8. However, shortly before the approval:

In July 2000, the Township petitioned COAH for approval of a modified fair
share housing plan with an additional site. Upon [the owner of Village VI’s]
objection, the Township withdrew its petition. In October 2000, the Township
sought to amend its fair share plan, which proposed a thirteen-unit regional
contribution agreement (RCA) in lieu of constructing any new affordable units
in the municipality. On December 21, 2001, COAH placed the Township’s
petition on inactive status pending the outcome of the present litigation.,

Id. at 9.

During the year prior, “the Township sought to acquire [the three parcels] as part of an
aggressive campaign to acquire open space” Id. The owner responded by filing an answer
claiming that the acquisition “was not necessary for a public use or public purpose ... the
Township had acted in bad faith ... [and] the taking would violate the Mount Laurel doctrine,
the State Development and Redevelopment Plan and the Township’s Master Plan.” Id. at 10.
The owner also filed an exclusionary zoning action with respect to Village VI and the actions

were consolidated. Id.

Upon a motion for summary judgment by the property owner, the trial judge “found the
condemnation actions were instituted in bad faith and not for a public purpose and dismissed
the Township’s complaints. He also awarded counsel fees to [the property owner].” Id, The
Appellate Division affirmed, concurring with the findings of the trial judge “that the selection

of the particular properties at issue was arbitrary and capricious. The Township had not

29



ESX-L-004173-15 06/07/2018 4:26:15 PM Pg 33 of 39 Trans ID: LCV20181002892

sought to condemn other propetties, as suitable for open space preservation, that had not been

slated for multi-family or affordable housing development.” Id. at 13,

The court further found “substantial evidence in the record to support the motion judge’s
finding that the Township’s claim of a public need for more park or open space ... was
pretextual and was, in actuality an effort to stop unwanted multi-family housing development
in response to the opposition from residents....” Id. The court noted that “[n]either parcel had
been identified as an ‘important site’ to be preserved in the Township’s 1998 Conservation
Plan Element nor proposed for open space or parkland designation in the Township’s 1999

Master Plan re-examination report.” Id.

Although Allamuchy was not seeking a declaratory judgment, the sites had received

development approvals. “As the motion judge noted,

Sometime in 1999, the township appears to have decided to eliminate
further multi-family and affordable development in Panther Valley. The
genesis of this decision is unclear, There is no adequate documentation to
justify the sudden determination that Village 1X and Village V1 ... had to be
preserved as open space.”

1d. at 14, quoting April 24, 2002 oral opinion of Hon. Roger F. Mahon, J.8.C_, Kasetta

Cert., Ex. 33.

Critically, the motion judge found “[i]n these circumstances, where the township’s
constitutional obligation to provide for a variety and choice of housing and for the provision
of its fair share of affordable housing is in direct competition with its power to condemn

private land for a purported public purpose, the constitutional obligation must be viewed as

paramount where the public purpose is merely pretextual.” Kasetta Cert., Ex. 33 at 50-51.

The Appellate Division agreed with the motion judge that:
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Allamuchy’s position claiming a public need for additional park space or
open space is pretextual based on opposition to the construction of
inclusionary and multi-family housing consistent with the municipality’s
constitutional obligation as well as its own master plan and zoning.

There has been no demonstrated need for any additional open space
according to any of the township generated documents, including,
significantly, the township’s own Open Space and Recreation Plan
Element of its own master plan adopted in 2000. It specifically found that
there was more than adequate recreation available for all existing and
future residents of the community ...

The recent about-face to Allamuchy’s approach to these properties has not
been satisfactorily explained or justified. While a municipality has broad
powers of eminent domain, those powers are not without limits, Where
they are used for an improper purpose, the condemnation cannot be
permitted to proceed.

Id. at 14-15, quoting April 24, 2002 oral opinion of Hon. Roger F. Mahon, ].S.C., Kasetta

Cert., Ex. 33.

Similarly, the Township of Verona lacks a legitimate public need that would justify the
taking of the Intervenors’ properties. The Township’s Master Plan'> does not recommend the
acquisition of land for open space and makes no reference to the Intervenors’ properties for

any community purpose. See Kasetta Cert., Ex. 34-38: Bernard Cert., 1925-26. To the

contrary, the “Community Facilities & Services” report in Section 5 assesses the Township’s

recreation needs by census tract. See Kasetta Cert., Ex. 34. The assessment concludes that

the tract within which 25 Commerce Court is situated contains sufficient recreational land

based on land-based criteria; Id. at 4; Bernard Cert.. §25; and that the tract within which 111

Mount Prospect Avenue is situated “has significant amounts of recreation and open space

" Only the relevant portions of the Township’s Master Plan are included in this motion due to the substantial
volume.
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utilizing both land and population based criterion'*.” Kasetta Cert, Ex. 34 at 5. Finally, the

assessment concludes that the largest of the three census tracts contains “an abundance of

recreation and open space.” Id. at 4.

The “Community Facilities Plan Element” at Section 11 also does not recommend the
acquisition of the Bobcar Intervenors’ properties, but rather concludes: “Verona’s
community facilities are in adequate condition and are generally suitable for continued use.
... The forecast for the stabilization of population levels requires a greater emphasis on a

program of modernization and replacement of out-of-date equipment more than on any

expansion of facilities.” See Kasetta Cert.. Ex. 37 at 1 {(emphasis added).

The “Verona Land Use Plan Element” at Section 8 also does not recommend the

designation of these properties as open space or community facilities. See Kasetta Cert., Ex.

36; Bernard Cert., 1925-26. The absence of any recommendation within the Reexamination
Report is illustrative of the lack of any public need for additional open space. It is also
contrary to COAH regulations, which permit a municipality to reserve a limited amount of

space for recreational purposes but only if it is so designated in the municipal master plan.

N.JLA.C. 5:93-4.2(d)4; see also Bernard Cert., 426.

Not only does the Reexamination Report reflect a complete absence of recommendations
that the Intervenors’ properties be used as open space, it specifically includes both in the
“Township of Verona Growth Projection Adjustment — Residential Parcel Inventory” within

the outdated and now invalid HEFSP at Section 13, which indicates that the Township will

** This is due in large part to the existence of the 408 acre Eagle Rock Reservation, which is directly adjacent to
111 Mount Prospect Avenue.
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need to seek an adjustment in its fair share obligation due to a shortage of vacant land. See

Kasetta Cert., Ex. 38 at 32, 35.37. 53. 61.

The statements in the 2009 HEFSP are consistent with the Township’s position taken
during the May 18, 2017, mediation session that it will need to seek an adjustment based on a
shortage of vacant, developable land. Therefore, it is clear that without the affordable
housing units proposed on the Intervenors’ two properties, the Township cannot satisfy its

fair share obligation'®. See Bernard Cert.. 1948; 50-56.

This issue was brought to the Township’s attention in the May 17, 2018, letter from

Special Master McKenzie. Kasetta Cert., Ex. 30. The letter warned as follows:

If Verona: 1) is seeking an adjustment due to insufficient vacant developable
land to satisfy the entirety of its current fair share obligation within the repose
period, and 2) cannot justify the reservation of certain properties from its
inventory of vacant developable land on the grounds that, without such
reservation (and a corresponding commitment to purchase such properties within
one year), Verona would fall below the permissible thresholds of 3% active
recreation and 3% conservation lands allowed under COAH’s Prior Round Rules
(N.J.A.C. 5:93-4.2), then any effort right now to condemn land that is vacant and
developable (or potentially vacant and re-developable) is apt to be viewed as an
attempt to circumvent compliance with its affordable housing obligations.”

Id. at 2.

As further set forth in the letter;

Verona already has some vulnerability in this regard due to its approval of the
redevelopment of the Annin Flag site without an affordable housing set-aside.
The fact that the two sites that are being contemplated for taking have been
offered as sites for inclusionary residential development by an intervenor in
Verona’s pending Declaratory Judgment action could be used as evidence of
bad faith and exclusionary intentions, no matter how good Verona’s reasons
may be for wanting these sites for other public purposes.

'* The Intervenors are not privy to the settiement discussions between the Township and the other two property
owners who have intervened in the DJ Action; however, those properties are not large enough to accommodate the
Township's entire obligation on their own,
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Id. at 2-3 (emphasis in original).
Finally, the letter advised:

Verona chose to file its request for a Declaratory Judgment in Superior Court
in an effort to remain protected from builder’s remedy lawsuits while preparing
and obtaining the Court’s approval of its third round Plan. The withdrawal of
immunity would unbar the door to such lawsuits, Once such a lawsuit has been
filed, especially in a town that is anticipating seeking an adjustment due to
insufficient vacant developable land, there is a strong possibility that the
builder-plaintiff would immediately move for entry of an order for scarce
resource restraints (as has happened in similar circumstances). An order for
scarce resource restraints would essentially put a stop to any governmental
action that would affect the use or development of land unless and until the
validity of the Township’s housing element and fair share plan have been
decided. Along with this, the builder would be entitled to relief in the form of a
“builder’s remedy” on the parcels for which he is proposing inclusionary multi-
family residential development, unless the Township can demonstrate to the
Court’s satisfaction that there are overwhelming reasons why one or both of the
sites cannot sustain such development.

Id. at 3.

The Township chose to disregard Special Master McKenzie’s warning and proceed
toward the condemnation of the Intervenors’ properties, leaving the Intervenors no choice but to

file this Motion to request the revocation of its immunity.

The Township would only be permitted to condemn the properties if it truly needed the
land for a public purpose. Since there is no documented public need, any representation that the
acquisitions are being pursued for open space is pretextual. Further, as noted by COAH in
interpreting its own rules, “[t]he planning for the recreational needs of a community should not
begin with the response to the housing obligation. Recreational planning is an on-going concern.
Although the Council understands the need to be flexible for unique circumstances, it believes its

rule is appropriate.” Bernard Cert., 926, quoting Comment 103, 25 N.J.R. 5771.
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Considering all of the circumstances in light of the applicable case law, the Township’s
effort to single out the Intervenors’ properties for condemnation is nothing more than a bad faith
attempt to circumvent compliance with its constitutional obligations. As discussed in Section I
above, the Township has for the last three (3) years failed to make any meaningful progress
toward compliance. After representing to the Court at the most recent case management
conference that it was nearing a settlement with the Intervenors, the Township has now
commenced the process of condemning the Intervenors’ properties for open space without any
demonstrated public need and despite a claimed shortage of vacant, developable land to satisfy

its constitutional affordable housing obligations. Bernard Cert., §60. The Township’s effort to

condemn the Bobcar Intervenors’ properties is as obviously pretextual as was the case in
Allamuchy. The Township has not attempted to condemn any other site, but instead has
arbitrarily and capriciously targeted only the two properties proposed by the Intervenors for

inclusionary developments.

Because the Township’s sudden effort to condemn the Intervenors’ properties is based
on improper motives, it is a further basis for the Court to revoke the Township’s temporary
immunity, thereby permitting the Intervenors to seek a builder’s remedy and the imposition of a

scarce resources order.
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CONCLUSION

For all of the foregoing reasons, Defendants/Intervenors Bobcar Corporation, Neil Joy
Associates and Forsons Partners, LLC respectfully request that this Court revoke the Township
of Verona’s immunity against exclusionary zoning actions, thereby permitting the
Defendants/Intervenors to seek a builder’s remedy and scarce resources order, and further

request that the Court award the Defendants/Intervenors attorney’s fees and costs of suit.

Respectfully submitted,

PRICE, MEESE, SHULMAN & D’ ARMINIO, P.C.
ATTORNEYS FOR DEFENDANTS/INTERVENORS
BOBCAR CORPORATION, NEIL JOY ASSOCIATES
AND FORSONS PARTNERS, LLC

Date: June 7, 2018
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I certify that the foregoing statements made by me are true. | am aware that if the
foregoing statements made by me are willfully false, I am subject to punishment by the court.
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Attorneys for Defendants/Intervenors

By: [s/Gregory D. Meese
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PRICE, MEESE, SHULMAN & D'ARMINIO, P.C.
Gregory D. Meese, Esq. (NJ Bar No. 037831983)
Allyson M. Kasetta, Esq. (NJ Bar No. 012892009)
Mack-Cali Corporate Center

50 Tice Boulevard

Woodcliff Lake, NJ 07677

(201) 391-3737

Attorneys for Defendants/Intervenors Bobcar Corporation,
Neil Joy Associates and Forsons Partners, LL.C
gmeese(@pricemeese.com
akasetta@pricemeese.com

IN ALL DECLARATORY JUDGMENT | SUPERIOR COURT OF NEW JERSEY
ACTIONS FILED BY VARIOUS : LAW DIVISION: ESSEX COUNTY
MUNICIPALITIES, COUNTY OF ! DOCKET NO.; ESX-L-4173-15
ESSEX, PURSUANT TO THE SUPREME |

COURT’S DECISION IN In re Adoption

of N.JLA.C. 5:96, 221 N.J. 1 (2015) Civil Action
: (Mount Laurel)

CERTIFICATION OF
ALLYSON M. KASETTA, ESQ.

Allyson M. Kasetta, Esq., of full age, certifies as follows:

1. I'am an Attorney At Law of the State of New Jersey employed by the firm of Price,
Meese, Shulman & D'Arminio, P.C., counsel for proposed Intervenors/Defendants Bobcar
Corporation, Neil Joy Associates and Forsons Partners, LLC, (hereinafter collectively referred to
as the “Intervenors™),

2. I'make this Certification in support of Bobcar’s Motion to Revoke the Temporary
Immunity Granted to the Plaintiff Township of Verona (“Verona™).

3. Attached as Exhibit 1 are true copies of the documents filed by the Township of Verona

on July 2, 2015, commencing its Declaratory Judgment Action under In re adoption of N.J.A.C.
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5:96 and 5:97 by N.J. Council on Affordable Housing, 221 N.J. 1 (2015) (the “DJ Action™),

consisting of the following:
a. Notice of Filing of Declaratory Judgment;
b. Notice of Motion for Temporary Immunity;
c. Civil Case Information Statement;
d. Complaint for Declaratory Judgment;
¢. Brief in support of Township;
f. Certification of Township Manager;
g. Affidavit of Publication; and
h.  Check in the amount of $50.00 for filing fees (intentionally omitted).

4. Attached as Exhibit 2 is a true copy of the Notice of Motion to Intervene in the DJ Action
filed by the Intervenors on August 17, 2015.

5. Attached as Exhibit 3 is a true copy of the Order entered on September 15, 2015 granting
the Intervenors’ Motion to Intervene in the DJ Action.

6. Attached as Exhibit 4 is a true copy of the Order entered on September 15, 2015 granting
the Township a five month period to prepare a constitutionally compliant Housing
Element and Fair Share Plan and further granting temporary immunity against third party
lawsuits pending the issuance of a Final Judgment of Compliance and Repose.

7. Attached as Exhibit 5 is a true copy of the First Case Management Order entered by the
Court on February 5, 2016.

8. Attached as Exhibit 6 is a true copy of a letter to Special Master Elizabeth McKenzie

from counsel to the Intervenors dated May 5, 2016.



10.

11.

12.

13.

14.

15.

16.

ESX-L-004173-15 06/07/2018 4:26:15 PM Pg 3 of 6 Trans ID: LCV20181002892

Attached as Exhibit 7 is a true copy of the Case Management Order entered by the Court
on December 12, 2016.

Attached as Exhibit 8 is a true copy of a letter to the Court from counsel to the
[ntervenors dated January 11, 2017 enclosing copies of the concept plans for 25
Commerce Court and 111 Prospect Avenue as discussed with the Township of Verona at
a mediation session on November 2, 2016.

Attached as Exhibit 9 is a true copy of a resolution adopted by the Verona Planning
Board on January 26, 2017, memorializing its January 5, 2017 approval of a residential
development at 163 Bloomfield Avenue.

Attached as Exhibit 10 is a true copy of the Case Management Order entered by the Court
on March 24, 2017.

Attached as Exhibit 11is a true copy of the Order entered by the Court on May 12, 2017
granting the Motion of Spectrum 360, LLC to intervene in the DJ Action as an interested
party.

Attached as Exhibit 12 is a true copy of the Order entered by the Court on May 26, 2017
granting the Motion of Poekel Properties LLC to intervene in the DJ Action as an
interested party.

Attached as Exhibit 13 is a true copy of the Case Management Order entered by the Court
on November 9, 2017.

Attached as Exhibit 14 is a true copy of the Letter of Interpretation issued by the New
Jersey Department of Environmental Protection on December 28, 2017 with respect to 25

Commerce Court.
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Attached as Exhibit 15 is a true copy of a letter to Township COAH Attorney Brian
(iblin and Special Master Elizabeth McKenzie from counsel to the Intervenors dated
January 25,2018 enclosing concept plans, preliminary elevations and draft zoning
ordinances with respect to 25 Commerce Court and 111 Mount Prospect Avenue.
Attached as Exhibit 16 is a true copy of a letter to Township COAH Attorney Brian
Giblin from counsel to the Intervenors dated February 15, 2018.

Attached as Exhibit 17 is a true copy of the Order entered by the Court on March 9, 2018,
rescheduling the case management previously scheduled for that date to April 6, 2018
and extending the temporary immunity granted to the municipalities through the date of
the rescheduled case management conference.

Attached as Exhibit 18 is a true copy of a letter from the New Jersey Department of
Environmental Protection to a concerned resident dated March 19, 2018 in connection
with the Letter of Interpretation issued for 111 Mount Prospect Avenue.

Attached as Exhibit 19 is a true copy of the Order entered by the Court on March 28,
2018 scheduling trial dates for various municipalities other than the Township of Verona.
Attached as Exhibit 20 is a true copy of the Letter of Interpretation issued by the New
Jersey Department of Environmental Protection on March 28, 2018 with respect to 111
Mount Prospect Avenue.

Attached as Exhibit 21 is a true copy of an excerpt of the transcript of the case
management conference held on April 6, 2018 in connection with the DJ Action.
Attached as Exhibit 22 is a true copy of an email to Township COAH Attorney Brian

Giblin from counsel to the Intervenors dated April 23, 2018 enclosing additional
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35.
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perspective renderings of the proposed developments at 25 Commerce Court and 111
Mount Prospect Avenue.

Altached as Exhibit 23 is a true copy of a letter to Township Attorney Brian Aloia from
counsel to the Intervenors dated May 7, 2018.

Attached as Exhibit 24 is a true copy of Verona Ordinance 2018-12.

Attached as Exhibit 25 is a true copy of Verona Ordinance 2018-13,

Attached as Exhibit 26 is a true copy of Verona Ordinance 2018-14.

Attached as Exhibit 27 is a true copy of Verona Ordinance 2018-15.

Attached as Exhibit 28 is a true copy of an excerpt of the transcript of the May 7, 2018
meeting of the Verona Township Council.

Attached as Exhibit 29 is a true copy of an email to Township COAH Attorney Brian
Giblin from counsel to the Intervenors dated May 8, 2018 and enclosing revised concept
plans for 25 Commerce Court and 111 Mount Prospect Avenue.

Attached as Exhibit 30 is a true copy of a letter to Township COAH Attorney Brian
Giblin from Special Master Elizabeth McKenzie dated May 17,2018,

Attached as Exhibit 31 is a true copy of an excerpt of the transcript of the May 21, 2018
meeting of the Verona Township Council.

Attached as Exhibit 32 is a true copy of the unpublished opinion in Tp. of Allamuchy v.

Progressive Properties, Inc., No. A-987-02T3 (App. Div. July 16, 2004) (certif. denied,

182 N.J. 149 (2004)).
Attached as Exhibit 33 is a true copy of the April 24, 2002 oral opinion of Hon. Roger F.

Mahon, I.S.C. in Tp. of Allamuchy v. Progressive Properties. Inc.. NOS. HNT-L-516-01,

HNT-L-517-01, HNT-L-518-01 (Law Div.).
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36. Attached as Exhibit 34 is a true copy of Section 5 (Community Facilities and Services) of
the Township of Verona’s 2009 Master Plan Reexamination Report.

37. Attached as Exhibit 35 is a true copy of Map 2-1, as found in Section 2 of the Township
of Verona’s 2009 Master Plan Reexamination Report.

38. Attached as Exhibit 36 is a true copy of Section 8 (Verona Land Use Plan Element) of the
Township of Verona’s 2009 Master Plan Reexamination Report,

39. Attached as Exhibit 37 is a true copy of Section 11 (Community Facilities Plan Element)
of the Township of Verona’s 2009 Master Plan Reexamination Report.

40. Attached as Exhibit 38 is a true copy of Section 13 (Housing Element and Fair Share

Plan) of the Township of Verona’s 2009 Master Plan Reexamination Report.

41. Attached as Exhibit 39 is the unpublished opinion in In re Marlboro Twp., NO. A-0243-

10T4 (App. Div. August 7, 2015).

I hereby certify that the foregoing statements made by me are true, and that I am aware

that if any of those statements are willfully false, I am subject to punishment.

; : . 7
V/f{//jffiff?} 17 Faso e
Dated: June 7, 2018 Allyson M. Kasetta




